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February 17, 2004

Magalie Salas, Secretary

Federal Energy Regulatory Commission

888 First Street, N.E.

Washington, D.C. 20426

RE:
Notice of Application Tendered for Filing, Soliciting Additional Information Requests

Poe Hydroelectric Project,


FERC Project No. 2107-016

Dear Ms. Salas:

American Whitewater Affiliation, Chico Paddleheads and Shasta Paddlers hereby file electronic comments on the Notice of Application Tendered for Filing, Soliciting Additional Information Requests for the Poe Hydroelectric Project, FERC Project No. 2107-016 on the North Fork Feather River, California. 

Copies of this document have been served on all parties listed in the FERC’s service list, available on the FERC website (see attached service list).

Sincerely, 

John T. Gangemi






Conservation Director

American Whitewater 


482 Electric Avenue

Bigfork, MT 59911

jgangemi@digisys.net

Enclosures:  1. Additional Information Request

UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

RE: Pacific Gas and Electric 

)
Poe Hydropower Project

Notice of Application Tendered for
) 
 

Filing, Soliciting Additional Study
) 
Project No. 2107-016

Requests



)






)

North Fork River, California

)

ADDITIONAL STUDY REQUESTS BY AMERICAN WHITEWATER AFFILIATION, CHICO PADDLEHEADS, AND SHASTA PADDLERS FOR THE POE HYDROELECTRIC PROJECT, FERC NO. 2107-016

I. Introduction

Pursuant to 18 C.F.R. §4.32(b)(7) of the Commission’s Rules of Practice and Procedure, American Whitewater Affiliation, Chico Paddleheads and Shasta Paddlers (hereinafter referred to as the Boating Groups) hereby request the Commission to require Pacific Gas and Electric (PG&E) to conduct the additional studies and gather the additional information described below.  The additional studies and information requested are essential to a complete factual record on which the Commission must evaluate the application giving “equal consideration” to developmental and non-developmental resources.  We urge the Commission to withhold acceptance of this application for environmental review until the requested studies are completed as they are essential for the Commission to satisfy its legal obligations under both the Federal Power Act and the National Environmental Policy Act.


During pre-application consultation for this project, PG&E was notified of deficiencies in its study plans and in the lack of information to reach an objectively based management decision. In response to the draft applications, PG&E received detailed comments from the Boating Groups and many other parties, which identified specific study and information deficiencies.  PG&E has failed to undertake these studies in a timely fashion.  As a result parties to the proceeding are unable to evaluate flow regimes in an objective fashion.  PG&E has instead elected to base resource decisions on conjecture and speculation.  Not surprisingly PG&E’s preferred alternative for instream flow conditions is equivalent to status quo conditions.  PG&E’s rationale supporting this alternative is suspect.  Additional information is needed to objectively evaluate the necessary protection, mitigation and enhancement measures necessary in a new license term.

II. The Groups


American Whitewater Affiliation (hereinafter known as American Whitewater) is a national non-profit 501(c)3 river conservation and recreation organization founded in 1957.  We have over 8,000 members and 160 canoe club affiliates, representing approximately 180,000 whitewater paddlers across the nation.  American Whitewater’s mission is to conserve and restore America’s whitewater resources and to enhance opportunities to enjoy them safely.  As a conservation oriented paddling organization, American Whitewater has a strong interest in the future of the North Fork Feather River and, therefore, the relicensing of the Poe Hydroelectric project.  A significant percentage of our membership resides in the California area.  Federal actions that affect flow, access to the river and navigation may potentially adversely impact opportunities for American Whitewater members to utilize the North Fork Feather River. Therefore, American Whitewater has a direct interest in the relicensing proceedings for the Poe Hydroelectric Project, FERC No. 2107-016 on the North Fork Feather River.

Shasta Paddlers is a paddling club located in Shasta County. As an affiliate of American Whitewater, Shasta Paddlers has been an intervenor in several hydroelectric projects located in northern California. Members of Shasta Paddlers recreate on the waters of the North Fork Feather River. Therefore, Shasta Paddlers has a direct interest in the relicensing proceedings on the Poe Hydroelectric Project, FERC No. 2107-016. 

Chico Paddleheads has 80 members with a mission to conserve and restore California’s whitewater resources and to enhance opportunities to enjoy them safely.  As a conservation oriented paddling organization, Chico Paddleheads has a strong interest in the future of the North Fork Feather River and, therefore, the relicensing of the Poe Hydroelectric Project, FERC No. 2107-016.  A significant percentage of our membership resides a short driving distance from this project for weekend recreation.  Federal actions that affect flow and access to the river may potentially adversely impact opportunities for Chico Paddlehead members to utilize the river resource.  Chico Paddleheads Conservation Chair and several members participated in the whitewater flow studies conducted on the Poe bypass reach on the North Fork Feather River in May 2000 as part of the relicense process for the Poe Hydroelectric Project.  A number of these members live nearby the project. Therefore, Chico Paddleheads has a direct interest in the relicensing proceedings for this hydroelectric project on the North Fork Feather River.

III. License Application Overview

PG&E’s license application pointedly denies inclusion of whitewater releases or any mitigation for lost whitewater opportunities resulting from project construction and ongoing operation.  PG&E claims whitewater releases are not appropriate in the Poe bypass reach due to uncertainty regarding the impacts on herpetofauna and fishery resources.  PG&E has been unable to demonstrate this impact through study results.  Ongoing amphibian and fishery studies at the Rock Creek-Cresta Hydropower Project, FERC NO. 1962, directly upstream clearly indicate that summer whitewater releases do not have the demonstrable impacts previously speculated before the adaptive management monitoring of these events.

Ironically, PG&E’s operation of the Poe facility results in dramatic flow fluctuations particularly in the spring months when foot-hill yellow legged frogs and spawning rainbows are most vulnerable.  These project induced flow fluctuations in the bypass reach greatly exceed the volume of whitewater flows by as much as four times.  The Boating Groups are puzzled how organisms so vulnerable to whitewater flow fluctuations with specifically designed ramp rates can survive 2500 to 3000 cfs project induced flow fluctuations in a fifteen minute period in the same river channel.  Clearly there is room for answers here that only scientific study can bring to the forefront.  

PG&E has routinely claimed that whitewater releases are not appropriate in the Poe reach due to uncertainty regarding the impacts on herpetofauna and fishery resources.  The Boating Groups have repeatedly requested PG&E conduct studies to remove the “uncertainty”.  

PG&E is clearly attempting to use the threat of ecological impacts from whitewater flows to protect their self-interest in hydropower generation. PG&E can no longer “hide” behind this veil of uncertainty.   PG&E has refused to undertake studies designed to measure the direct effects of whitewater flows on fishery resources and aquatic organisms and most importantly distinguish between whitewater flow effects and project induced impacts.  Thus far, PG&E has based their failure to include whitewater flows in the new license application on speculation of ecological impacts and user conflicts.  

The FERC and resource agencies with mandatory conditioning authority cannot base resource allocation decisions on speculation.  In fact, the FERC requires that the future license application provide an evidentiary record to substantiate all of its conclusions (Bangor Hydro v. Federal Energy Regulatory Commission, 78 F.3d 659, LEXIS p. *13).  The license application must document, by footnote or otherwise, each scientific or other analytical method used to interpret data to reach a conclusion (40 C.F.R. § 1502.24).  Conclusions cannot be based on speculation or inference.  Therefore, all alternative flow regimes and project operations must be evaluated using scientific methods meeting peer review standards.  The results of these evaluations must be included in the licensee’s application for a new license.  Clearly, PG&E has failed miserably to comply with this FERC regulation in their license application for the Poe Hydropower Project, FERC No. 2107.  The burden is now on the FERC to require PG&E to provide sufficient scientific analysis to allow objective evaluation of alternatives.   Only then will this application be ready for environmental analysis enabling resource agencies and the public to propose appropriate license conditions commensurate with resource impacts.  Drafting license conditions prior to completion of additional information requests is premature and without factual basis.


Based on user demand for the whitewater releases associated with the Rock Creek-Cresta hydropower project, FERC No. 1962 just upstream on the North Fork Feather River, the demand for whitewater recreation on the Feather River is extremely high.  For example, whitewater releases on the three Rock Creek-Cresta reaches (Cresta—5 mile Class IV, Rogers Flat—4 mile Class III, and Tobin— 4 mile Class V) have steadily attracted greater numbers of boaters with each successive release.  The initial June releases on Rock Creek-Cresta attracted 150 to 200 boaters.  Use has increased with each successive release with numbers reaching 500 boaters for Cresta and 500 boaters for the Rock Creek section by October.  Attendance at the Rock Creek-Cresta whitewater releases already exceeds parking capacity at the put-in and take-out locations.  Additional whitewater opportunities are needed in the North Fork Feather River Canyon.  The Poe reach offers two distinct whitewater opportunities: a 4.5 mile Class IV-V reach with put-in and takeout access and a 4.5 mile Class III reach with put-in and take-out access.  Whitewater paddling is a popular outdoor activity in California.  The North Fork Feather River offers outstanding whitewater opportunities coupled with camping experiences.  An annual schedule of whitewater releases on the Poe bypass reach would compliment opportunities partially restored on the Rock Creek and Cresta reaches.  Demand for the Rock Creek-Cresta whitewater releases provides clear indication that the Poe whitewater opportunities will be highly sought after by the public.  Furthermore, the Poe reach provides an important Class III opportunity in short supply in California where gradients are generally steeper in the Sierras making runs typically Class IV or more difficult.

Additional Information Requests 

1. 
Loss of Aquatic and Semi-Aquatic Habitats

A. Description, Purpose, and Need for Study


The Poe Hydroelectric Project’s combination of dam, storage reservoir, canal and powerhouse significantly alters the natural fluvial processes in the North Fork Feather River below the diversion dam.  As such the respective project structures will have ongoing effects on downstream riparian vegetation for the duration of any new license.  

2. 
Impacts of Whitewater Releases on Aquatic species and habitats in the Poe bypass reach  
A. Description, Purpose, and Need for Study


Throughout this relicense proceeding stakeholders have identified the need to examine potential effects of whitewater flows on aquatic resources in the North Fork Feather River.  The timing of releases appears to be a critical issue.  Whitewater releases in the spring may not impact aquatic resources since high flows occasionally occur in the spring now.  However, whitewater releases in the summer may have negative impacts on aquatic resources since this range of flow fluctuations between MIFs and whitewater flows do not presently exist under regulated flow conditions. The resource agencies agreed that whitewater flows must be evaluated based on their impacts to aquatic resources in the bypass reach.  All parties fully expected these studies to be conducted as part of the study phase in the relicensing process.  The Boating Groups urged PG&E to include these studies in the whitewater controlled flow study conducted on the Poe bypass.  Unfortunately, PG&E conducted limited ecological studies during the whitewater controlled flow study.  As a result there is considerable uncertainty regarding the impact of whitewater flows on aquatic resources. 


PG&E relies heavily on this "uncertainty" as the basis for not providing whitewater releases.  PG&E was responsible for conducting the necessary studies to minimize these uncertainties for the resource agencies with mandatory conditioning authority and the public.  Because of the lack of definitive data, questions remain about the effect of whitewater flows on the aquatic resources in bypass reach. A scientifically sound decision on whitewater releases can only be arrived at through proper data gathering and scientific analysis. Flow allocation decisions for whitewater recreation must be based on sound scientific study including analysis of impacts on the aquatic resource.  From a methodological standpoint and lessons learned the studies and data obtained from the Recreation and Pulse Flow Monitoring Study on the Rock Creek-Cresta hydropower project, FERC No. 1962, are transferable to the Poe bypass reach.  The following studies are necessary to fully evaluate whitewater recreation in the Poe bypass reach as well as undertake comparative analysis to distinguish between the effects resulting from controlled whitewater releases and unpredictable project induced flow fluctuations in the bypassed channel.  

1. Temperature


2. Macroinvertebrate Indices 


3. Seston


4. Fish Indices


5. Algal indices 

6. Amphibian indices  

B. Study Area

Poe bypass reach.

C.  Who should conduct and participate in the study:


This study should be conducted by a neutral third party consultant familiar with such studies in conjunction with the resource agencies, Boating Groups, PG&E, and other interested parties. The costs of the study should be borne by the applicant.

D. Methodology


The objective of this study is to quantify comparatively the impacts on aquatic habitat and species particularly foothill yellow legged frogs and rainbow trout resulting from summer whitewater releases into the Poe bypass reaches and project induced flow fluctuations in the spring run-off period.  The study will also determine if impacts on aquatic resources vary seasonally. 


Studies must adhere to methods accepted by the scientific community.  Every effort must be made to quantify impacts.  The studies must not rely on qualitative data or subjective interpretation.  Data must be collected during and proceeding each whitewater release and spring flow fluctuation.  Sampling once annually is not sufficient since a multitude of factors influence aquatic resources over an annual period.  The intent of the study is to isolate and compare the impacts on aquatic habitats and species associated with the respective types of flow fluctuations.  This can only be accomplished if the studies are carried out in conjunction with flow fluctuations.  The following variables must be examined:


1. Temperature: synoptic analysis longitudinally from Poe Reservoir inflow to the confluence with Oroville Reservoir.  The study must include multiple sites in the bypass reach logically spaced longitudinally.


2. Macroinvertebrate Indices: (density, biomass, species composition, functional groups, family group ratios).  Studies must be quantitative.  Identification must be done to lowest taxonomic level possible.  Rapid bioassessment protocols are not applicable for flow related impacts and therefore must not be used.  Macroinvertebrate density must be quantified using a multiple (3-5 samples) random sampling procedure for specific surface area per sample.  Samples must be taken before and after releases with controls to rule out natural changes in indices influenced by variables other than flow.  


3. Seston: Calculate biomass for seston in following size fractionations: >500 microns, 250-499 microns, 125 to 249 microns, 64 to 124 microns, and <64 microns.  These size fractionations are critical for determining trophic impacts and productivity affected by whitewater flows and project induced flow fluctuations.  Sampling should overlap flow fluctuations. 


4. Fish Indices (density, biomass, species composition, fitness, wild vs. hatchery, native vs. non-native, telemetry, stranding, reproduction):  Studies include a combination of electroshocking, snorkel surveys, direct observations of stranding, and telemetry. 


5. Algal indices: (specific growth rates, density, biomass, species composition, percent substrate surface area):  Use American Public Health Association Standard Methods for sampling algae.  Scour of algal community can be calculated by calculating surface areas before and after flow fluctuations.  Growth rates should be determined to estimate nutritive value for primary consumers particularly for drawing conclusions on role of scour flows. 

6. Amphibian Habitat indices:  Studies rely on physical habitat measures under various flow regimes and seasons.   Metrics should be broken down for specific life stages.  Metrics include total habitat, refugia, velocity, wetted perimeter widths, and stage height changes.

7.  Amphibian Population Indices: (density, biomass, species composition, fitness, reproductive success, predation, telemetry, stranding).  Studies include a combination of population measures and event monitoring.  

E.  Whether the recommended study methods are generally accepted in the scientific community:


These methods are used by the peer reviewed scientific community when conducting studies on aquatic resources.  The methods are approved by the American Public Health Association Standard Methods and resource agencies.

F.  How the study and information sought will be useful in furthering the resource goals that are affected by the proposed facilities:


Land managers require quantification of resource impacts to determine resource allocation decisions.  The results from these studies will enable resource agencies and the public to quantify the impact of whitewater flows, if any, on aquatic resources.  

G. Approximately how long the study will take to complete:


The study should be conducted over the spring and summer seasons to differentiate the seasonal timing of whitewater flows and project induced flow fluctuations with ecological effects. 

H.  [the requester] must explain why the study objectives cannot be achieved using the data already available." (FR 12/2/91, P - 61155):


Detailed studies and comparative analysis of the impacts of project induced flow fluctuations and whitewater flows have not been conducted by the licensee despite repeated requests by resource agencies and the Boating Groups.

2.  
Whitewater Demand Study

A. Description, Purpose, and Need for Study


PG&E believes that summertime recreation flows are not warranted or needed in part due to the availability of high quality whitewater opportunities elsewhere in the region.  This statement assumes demand for opportunities on “comparable” whitewater runs has reached carrying capacity and further, that individual river reaches and their commensurate user experiences are comparable in tabular format.  The desktop based regional comparison used to support PG&E’s conclusion fails to account for numerous intangible factors affecting an individual’s decision to paddle one river over another.   California encompasses a large area and the fact that a number of whitewater rivers exist in the state does not reflect the rivers’ relative accessibility, proximity to whitewater boating communities and urban centers, or other factors leading to the public’s decisions to access one river over another based on environmental, recreational, or experiential values and objectives.  Therefore, the regional comparison of whitewater opportunities does not suffice as an estimate of user demand for Poe bypass reach.  

Whitewater paddlers on the Rock Creek and Cresta reaches downstream have exceeded 500 boaters per day during the 2002 and 2003 whitewater releases.   

Furthermore, the whitewater use data from the recent Rock Creek-Cresta whitewater releases initiated in 2002 suggests that demand for whitewater opportunities in the North Fork Feather River drainage already exceeds the carrying capacity provided by current releases.   The Rock Creek-Cresta reaches already appear to be at or beyond carrying capacity.  Clearly there is sufficient demand to warrant additional opportunities for whitewater boating in the North Fork Feather River corridor.  These additional opportunities will likely help offset demand for whitewater opportunities along the North Fork Feather River.  


Quantification of existing whitewater use is not appropriate because project operations preclude whitewater opportunities.   The natural river channel in the bypass reach rarely contains boatable flows. This is due to the fact that the Poe dam diverts water around the natural river channel. Spills occur unpredictably in the winter and spring period making it impossible to plan outdoor recreation excursions in advance.  Under natural conditions absent the Poe Dam this nine-mile reach with Class III and IV/V opportunities would have been available year-round.  Under present operating conditions summer whitewater flows are completely eliminated from the bypassed channel hydrograph.  

Furthermore, reliable flow information does not exist for the Poe bypassed reach. For these reasons, the paddling community is habituated, through project operations and management, not to count on the respective bypass reaches as a routine paddling opportunity. The end result is that few paddlers use the Poe bypass reach as a whitewater resource under present operating conditions. Therefore, existing data is not applicable for projecting use under future whitewater releases of a predetermined volume.  Use estimates or demand predictions for the whitewater resource can only be calculated through direct observation of whitewater paddlers under optimal flow conditions on this reach or similar reaches in the North Fork Feather River.  

B. Study Area

Poe bypass reach

C. Who should conduct and participate in the study:


This study should be conducted by a neutral third party consultant familiar with such studies in conjunction with the three Boating Groups, the National Park Service Rivers Trails and Conservation Assistance Program, The US Forest Service, the California Water Resources Control Board and the California Department of Boating and Waterways.  The costs of the study should be borne by the applicant.

D.  Methodology and Objectives


The objective of this study is to quantify the actual demand for the whitewater opportunities in the Poe bypass reach during summer periods with optimal instream flows for whitewater recreation.


Methodology:

1. Identify optimal flows for whitewater recreation using results from the Whitewater Controlled Flow Study.

2. Identify a series of available dates for consecutive days of releases that coincide with project capabilities to provide optimal releases, avoid conflicts with other user groups and regional whitewater events, and are within the seasonal timeframe previously requested for whitewater releases.

3. Advertise releases (boating community must be notified of releases well in advance since paddlers are not habituated to recreate on the normally dewatered river).

4. Count number of users using a neutral third party consultant.

5. Survey participants to quantify quality of the resource, intent to return as well as trip expenditures by participants.

E.  Whether the recommended study methods are generally accepted in the scientific community:


Land managers typically rely on quantifiable use numbers for resource allocation decisions.  The social sciences field has developed specific methodologies designed to quantify use and quality of outdoor recreation experience.  These methodologies are applicable for river management decisions particularly flow allocation.  

F.  How the study and information sought will be useful in furthering the resource goals that are affected by the proposed facilities:


The results of this study will quantify the specific whitewater demand for the river resource and therefore enable the Commission to make flow allocation decisions.  Thus far PG&E has speculated that flow releases are unwarranted due in part to the uncertainty regarding use and the availability of regional whitewater opportunities.  This study will quantify the demand for the Poe reach for whitewater recreation.  

G.  Approximately how long the study will take to complete:

Three weekends of releases scheduled six months in advance.  

H.  [the requester] must explain why the study objectives cannot be achieved using the data already available." (FR 12/2/91, P - 61155):

 
PG&E has not conducted studies to quantify the demand for the unique whitewater opportunities offered in the bypass reach.  Because whitewater flows rarely occur in the Poe reach it is impossible to estimate the demand for such a resource.  The state of California’s SCORTP data cannot be used to project the demand for a whitewater resource that infrequently exists.  Furthermore, a significant number of whitewater paddlers reside in California.  
IV. Conclusions

The additional studies and information requested by the Boating Groups are essential for a complete factual record on which the Commission must evaluate the application giving “equal consideration” to developmental and non-developmental resources.  The FERC and resource agencies with mandatory conditioning authority cannot base resource allocation decisions on speculation.  In fact, the FERC requires that the future license application provide an evidentiary record to substantiate all of its conclusions (Bangor Hydro v. Federal Energy Regulatory Commission, 78 F.3d 659, LEXIS p. *13).  The license application must document, by footnote or otherwise, each scientific or other analytical method used to interpret data to reach a conclusion (40 C.F.R. § 1502.24).  Conclusions cannot be based on speculation or inference.  Therefore, all alternative flow regimes and project operations must be evaluated using scientific methods meeting peer review standards.  

PG&E has categorically precluded whitewater releases in the new license without supporting scientific justification. The Boating Groups have requested additional studies that seek information for the evidentiary record to undertake a comparative analysis that quantifies and distinguishes physical and biological impacts resulting from whitewater flows with those derived from unpredictable spill flows resulting from project operations.  The Boating Groups have also requested a study to quantify the demand for whitewater boating in the bypass reach. 

We urge the Commission to withhold acceptance of this application for environmental review until the requested studies are completed, as they are essential for the Commission to satisfy its legal obligations under both the Federal Power Act and the National Environmental Policy Act.
Respectfully Submitted: February 17, 2004

John T. Gangemi, Conservation Director



American Whitewater



Dave Steindorf, Conservation Chair

Chico Paddleheads

Kevin Lewis

Shasta Paddlers

CERTIFICATE OF SERVICE


I hereby certify that I have this 17th day of February 2004, served the foregoing document upon each person designated on the official service list compiled by the Secretary in this proceeding.

_____________________

Carla R. Miner
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